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. Parentally-Place Students with Disabilities ™

introduction

The law and practices regarding the provision of special education and related
services to students with disabilities placed by their parents in private schools
have developed over the past several years as a result of court cases and admin-
istrative policy interpretive guidance. Until the 1997 Amendments to the In-
dividuals with Disabilities Education Act IDEA), neither the federal statute,
nor the applicable federal regulations (34 C.ER. Part 300) addressed this is-

sue in detail.

This article is intended to provide an overview of the IDEA, its regulations,
and relevant case law regarding parentally-placed students with disabilities in
private schools. The article will address what the rights and responsibilities
under the IDEA are in identifying and providing special education services to
parentally-placed private school students with disabilities. This topic should
be distinguished from other situations where a student with a disability is
receiving services from a private school. If the public agency places a student
with disability in a private school as a means of fulfilling the school’s obliga-
tions to provide a free appropriate public education (FAPE), the student main-
tains an individual legal entitlement to services and the parents have full ac-
cess to all the procedural safeguards provided by the IDEA. In addition, when
the parents have made a “unilateral placement” of the student in a private
school when the provision of a free appropriate public education is an issue,
the parents may seek full reimbursement for all costs associated with that

placement from a hearing officer or a court.

The reader of this article should also be aware that many states have state laws
that provide for greater rights and legal entitlements than the IDEA. For ex-
ample, some states such as Texas and Idaho have dual enrollment state statutes
allowing students, including students with disabilities, who attend private
schools to also enroll in the public schools and receive desired services, which

may include special education. Therefore, state law and local school district

policy should also be reviewed.




B Pyrentally-Placed Students with Disabilisies WO

Early Judicial Decisions

One of the first court cases to address the issue of
what, if any, legal obligation a school district had
under the IDEA to provide special education ser-
vices to a parentally-placed private school student
with a disability was handed down by the United
States Court of Appeals for the Fourth Circuit. The
case, Goodall v. Stafford County School Board, 17
Individuals with Disabilities Law Report (IDELR)
745 (1991), involved a student with a profound hear-
ing impairment who was placed by his parents in a
parochial school. The school district offered to pro-
vide special education and related services pursuant
to an IEP in the local public school. The parents
initiated legal action when the school district refused
to provide a cued speech interpreter at the private
school. The Court upheld the school district’s posi-
tion stating that it met its obligations under the Edu-
cation for All Handicapped Children’s Act (now the
IDEA) by offering the student special education and
related services at the public school site.

The United States Supreme Court, in 1993, ad-

dressed the issue of whether the provision of a sign -

language interpreter by a public school district on
site in a parochial school would violate the Estab-
lishment Clause of the First Amendment to the Con-
stitution which provides for the separation of church
and state. In Zobrest v. Catalina School District, 19
IDELR 921 (1993), the Supreme Court held that a
school district is not prohibited by the United States
Constitution from providing a sign language inter-
preter to a student with a disability who is attend-
ing a parochial school. The Supreme Court’s deci-
sion never addressed, however, whether the school
district was obligated, under the IDEA, to provide
such services. The decision clarified that the Con-
stitution did not stand in the way of a district’s choice
to provide such service. In so doing, the Court noted
that there is a distinction between the tasks of a sign
language interpreter who acts as a transmitter of what
is said and that of a teacher or guidance counselor.

6

Early United States Department
of Education Guidance

Initially, the guidance on this topic was in the form
of interpretive policy letters issued by the Office of
Special Education Programs (OSEP) of the United
States Department of Education applying the Edu-
cational Department General Administrative Regu-
lations (EDGAR) to the provision of special educa-
tion services under the IDEA. See for example OSEP
Letter, 16 IDELR 1398 (1990). The United States
Department of Education took a more formal posi-
tion in 1994 when it submitted an amicus brief in a
case from the Eleventh Circuit, Tribble v. Montgom-
ery County Board of Education, July 1992. The brief
was distributed to the public as an OSEP Memo-
randum (OSEP Memorandum 94-17, April
13,1994) which reiterated the Department’s long
standing position on this issue.

At issue in Tribble was whether the school district
was required by the IDEA to provide a parentally-
placed preschool student with a disability with the
equivalent special education and related services he
would receive if he attended a public school pro-
gram. The Memorandum states:

... the United States articulates the Departments
longstanding interpretation of the requirements of
Part B that children with disabilities placed in pri-

vate schools by their parents do not have an indivi-

dual entitlement to services under Part B, but that

' privaie school children as a group must be afforded a

genuine opportunity for equitable participation in
special education programs conducted by local school

districts.
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Parentally-Placed Students with Disabilities.

Significant Juclicial Decisions
Prececing the 1997
Amendments o the IDEA

Prior to 1997, the courts were in disagreement as to
what, if any, special education services were due stu-
dents with disabilities when they were placed in pri-
vate schools by their parents. The two leading judi-
cial decisions on the issue were from the Seventh
and Second Circuits.

The United States Court of Appeals, Seventh Cir-
cuit, in K.R. v. Anderson Community School Cor-
poration, 23 IDELR 1137 (1996), in overturning
the lower court’s decision, held that the IDEA does
not entitle students with disabilities placed in pri-
vate schools by their parents to a comparable range
of special education services they would receive if
enrolled in a public school. In this case, the parents
were requesting the services of an instructional as-
sistant on the premises of the parochial school where
they enrolled their child. According to the Court,
the IDEA gives the school district discretion to de-
cide what services will be offered in order to provide
private school students with a “genuine opportu-
nity for equitable participation” in programs under

Part B of the IDEA.

On the other hand, the United States Court of Ap-
peals, Second Circuit, in Russman v. Board of Edu-

cation of the Enlarged City School District of the
City of Watervliet, 24 IDELR 274 (1996), ordered

a school district to provide a student with disabili-

ties parentally-placed in a private school with the
services of a consulting teacher and teaching aide
on site in the parochial school. In doing so, the Court
determined that the IDEA rights of private school
students with disabilities were “more consistent with
mandatory entitlement than with discretionary au-
thority” suggested by OSEP and other judicial deci-

sions.

Both cases were appealed to the United States Su-
preme Court while the Congress was in the process
of reauthorizing the IDEA. The reauthorization pro-
cess was completed by the Congress and the Presi-
dent signed IDEA ’970n June 4,1997. The Supreme
Court, in June 1997, vacated the decisions and re-
manded the cases back to the Courts of Appeals “for
further consideration in light of the Individuals with
Disabilities Education Act Amendments of 1997.”

The 91997 Amendments to the
IDEA (IBEA "97)

IDEA Amendments Act of 1997 detailed the fiscal
scope and services for parentally-placed private
school students with disabilities. The statutory pro-
vision states:

To the extent consistent with the number and
location of children with disabilities in the state who
are enrolled by their parent in private elementary
and secondary schools, provision is made for the
participation of those children in the program assisted
or carried out under this part by providing for such

children’s special education and related services in

accordance with the following requirements ...

o Amounts expended for the provision of those
services by a local educational agency (LEA)
shall be equal to a proportionate amount of
federal funds made available under this part.

° Such services may be provided to children with
disabilities on the premises of private, including
parochial schools, to the extent consistent with
law.
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° The requirements ... relating to child find shall
apply with respect to children with disabilities
in the State who are enrolled in private,
including parochial, elementary and secondary
schools. 20 U.S.C. Section 1412 (a)(10).

Reconsideration of the K.R. and
Russman Decisions

The Seventh and Second Circuits reconsidered their
previous decisions in light of the IDEA ’97 and
reached consensus on the obligation to provide spe-
cial education services to parentally-placed private
school children with disabilities.

The Seventh Circuit upheld its previous ruling find-
ing that the IDEA ’97 requires school districts to
offer FAPE to all students with disabilities. How-
ever, if FAPE is offered at a public school and the
parents voluntarily choose to enroll their child in a
private school, the school district is not obligated to
offer “comparable” services at the private school. The
Court also rejected the parent’s assertion that the
district, by refusing to provide the services at the
parochial school, infringed upon the student’s exer-
cise of religion. K.R. v. Anderson Community School
Corporation, 26 IDELR 864 (1997).

The Second Circuit reversed its original opinion and
concluded that the school district was not obligated
under the IDEA to provide special education and
related services to voluntarily enrolled private school
students. According to the Court, the IDEA’97 only
requires that a district provide private school stu-
dent with disabilities special education services us-
ing a proportionate amount of federal Part B funds.
Although school districts are permitted under the
IDEA to furnish on site services, the language of the
statute is permissive. Russman v. Mills, 28 IDELR
612 (1998). See also Cefalu v. East Baton Rouge
Parish School Board, 26 IDELR 166 (United States
Court of Appeals, Fifth Circuit (1997)).

The IDEA Regulations
(34 €.RR. Part 300)

Although the basic issues were addressed through
the statute and judicial decisions, many implemen-
tation issues remained unresolved until the United
States Department of Education promulgated the
final IDEA regulations in March 1999.

Reference in the following summary is made to both
specific IDEA regulatory sections (Part 300 of Title
34 of the Code of Federal Regulations) and to the
Analysis and Comments to the IDEA Regulations
contained in the Federal Register of March 12, 1999.
The Analysis and Comments summarize the United
States Department of Education’s intent in promul-
gating the regulations.

It should also be emphasized that the IDEA sets a
minimum legal standard of practice. The IDEA regu-
lations make clear that nothing in the IDEA pre-
vents a LEA from providing more services than are
legally required. Again, it is important to also be
aware of any applicable state law or local district
policy that may require the LEA to provide more
services than are required under the IDEA.

Recent OSEP Policy Guidance

The Office of Special Education Programs has is-
sued a technical assistance document (OSEP Memo-
randum 00-14, May 4, 2000) in a question and an-
swer format to assist families of students with dis-
abilities, state and local education officials and pri-
vate school representatives to better understand the
IDEA requirements. Excerpts from this Memoran-
dum are included in the following discussion.

w
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Summary of Current IDEA Requirements

Chile Find

The regulations underscore that local educational
agencies maintain the responsibility to engage in
child find activities in locating, identifying, and
evaluating children, who are legal residents of the
LEA as provided for under state law, who may have
a disability and be in need of special education ser-
vices regardless of whether they are enrolled in a
public school. 34 C.ER. §§300.125 (a)(1)(i) and
300.451. In doing so, the LEA must consult with
appropriate representatives of private school students
with disabilities on how to carry out child find ac-
tivities for private school students.

The child find activities that the LEA engages in for
private school children must be comparable to the
activities that it uses to evaluate students in the public
school. Therefore, parents are entitled to the proce-
dural safeguards that apply including the right to
participate in evaluation and eligibility meetings, be
provided with a copy of the Evaluation Report and
eligibility determination, be provided with prior
written notice of proposed or refused actions, and
be asked to provide informed written consent for
the initial evaluation. In addition, parents have the
right to request a due process hearing to challenge
decisions pertaining to the identification and evalu-
ation of their child.

The determination that a private school student has
a disability and is in need of special education ser-
vices, however, does not result in an entitlement to
IEP services unless the student then enrolls in the
public schools. Under the IDEA statute and regula-
tions, a student with a disability who is placed by
his/her parents in a private school has no individual
legal entitlement to receive some or all of the special
education and related services they would receive
if enrolled in a public school. Parents must be in-
formed by the LEA that, should they enroll their

child in the public school, the school will provide a
free appropriate public education. 34 C.ER.
§§300.300, 300.454.

Under recent OSEP policy guidelines, if a determi-
nation is made that a student in a private school is
eligible for special education services, the general rule
is that the LEA must convene an IEP Team to de-
velop an IEP for the student. This provides the par-
ents with specific information regarding what a free
appropriate public education would be for their child
so that they can decide whether to maintain the pri-
vate school placement or to enroll their child in the
public school to receive IEP services. The exception
to this requirement would occur if the parents clearly
indicate their intent to enroll or to maintain their
child in the private school and are not interested in
considering a public program or placement. In such
a case an IEP would not need to be developed. (See
Question 8, OSEP Memorandum 00-14).

Service Determination

The LEA is required to consult with appropriate rep-
resentatives of private school students with disabili-
ties, in a timely and meaningful way, regarding the
number of private school students with disabilities,
their needs and location in order to decide: which
students will receive services, what services will be
provided, how and where the services will be pro-
vided and how the services will be evaluated. 34
C.ER. §300.454(b). The law leaves discretion for
the LEA to determine who would be appropriate
representatives of such students. Appropriate repre-
sentatives may include parents, teachers, as well as
building or central office administrators. (See Ques-
tion 25, OSEP Memorandum 00-14).
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The Analysis and Comments to the regulations
clarify that the LEAs and States determine the ap-
propriate period between consultations based on cir-
cumstances in each jurisdiction. An annual consul-

tation is not automatically required.

Based on the information received, the LEA deter-
mines what services and which students will receive
special education and related services using a pro-
portionate amount of their IDEA Part B grant.

The proportion is based on the number of private
school children with disabilities (ages 3 through 21)
residing in the LEA compared to the total number
of children with disabilities (ages 3 throught 21) re-
siding in the LEA. The number of private school
children with disabilities used to calculate the pro-
portionate share is based on the total number of pri-
vate school children identified through child find as
being eligible for special education services, not just
the number of such students who are receiving spe-
cial education or related services in accordance with
aservices plan. (See Question 15, OSEP Memoran-
dum 00-14).

For example, if the LEA has 1,000 children with
disabilities and of those children, 50 have been placed
by their parents in private schools, the LEA would
be required to spend on providing special education
and related services, an amount that at least equals
5% or (50/1,000) of its Part B sub-grant. The LEA
needs to determine such proportionate share of both:

e the LEA’s General Part B subgrant for students
with disabilities ages 3 through 21, and

o the LEA’ Preschool (Section 619) subgrant for
students with disabilities ages 3 through 5.

In determining whether the LEA has met this mini-
mum expenditure requirement, the LEA can use lo-
cal, state and/or federal funds to provide the ser-
vices. 34 C.ER. §300.453. Note that any costs in-
curred as a result of child find activities are not in-

10

cluded in the above analysis.

Based on the information received from the consul-
tation with appropriate representatives of private
school students with disabilities previously discussed,
the LEA will decide the type and location of ser-
vices that will be provided to students with disabili-
ties in private schools.

In so doing, the LEA may consider providing direct
services, consultative services or both. The location
of the student is also a possible factor in determin-
ing what, if any, service to offer. It may be reason-
able, as a result of the consultation process, for a
LEA to elect not to provide services to students who
attend a private school outside of the district. (See
Question 37, OSEP Memorandum 00-14)

Services Plans

For those students who will receive some special edu-
cation and/or related services as determined by the
LEA, the LEA will develop a services plan instead of
an Individualized Education Program (IEP). The
services plan must specify what services will be pro-
vided (which may be less than the student would
receive if enrolled in a public school) and be devel-
oped, reviewed and revised by the same participants
who develop IEPs. A representative of the private
school shall be invited to attend the meeting to de-
velop the child’s services plan and if unable to do so,
the LEA shall use other methods, such as confer-
ence calls, to ensure their participation. 34 C.ER.
§300.455(b). The services, which the private school
students receive, must be provided by personnel
meeting the same standards as personnel providing
services to students in public schools.

Loecation of Services

The LEA, after considering the information received
from consultation with representatives of private
school children, determines the location of services.

[ SSEY
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The services may be provided on site, at the public
school or a neutral location. 34 C.ER. §300.456.
This may include services on site at a parochial
school, to the extent consistent with law, as will be
addressed later in this paper.

Should transportation be required for the private
school student with disabilities to benefit from or
participate in the services provided under their ser-
vices plan, such transportation must be provided.
Such transportation may include transportation
from the private school or home to the service site
or from the service site to the private school or home
(depending on the timing of the service). LEAs are
not required to provide transportation from the
home to the child’s private school. Any transporta-
tion costs incurred may be included in calculating
the pro-rated amount required to be spent on ser-

vices. 34 C.ER. §300.456.

Reevalualtions

The reevaluation requirements applicable to public
school students with disabilities also apply to pri-
vate school students with disabilities. Reevaluations
must be conducted at least every three years or more
often if conditions warrant or the parent or teacher
requests. A reevaluation should be conducted of ev-
ery child with a disability, even if that child was not
a child who received service through a Services Plan.
The scope of the reevaluation is a decision for the
IEP team and informed written parental consent
must be sought if the reevaluation will involve more
than a review of existing information. If a child has
not received service through a Services Plan, it is
likely that a review of existing information would
not be sufficient for reevaluation purposes. 34 C.ER.

§§300.505, 300.533, and 300.536.

Pue Process Riglhts

Parents have the right to file for a due process hear-
ing only on the issue of child find activities. Parents

do not have the right to contest a due process
hearing’s decisions regarding the services their child
will or will not receive. In such a case, parents may

file an administrative complaint with the state edu-
cation agency. 34 C.ER. §300.457.

Home=-Schooled Students

The analysis and comments to the regulations clarify
that the IDEA's provision addressing private school
students would also apply to students with disabili-
ties who are being home-schooled if state law so pro-
vides. If a state considers home schools to be private
schools, the above analysis applies. If not, the school
district would still have child find responsibilities
under the IDEA and if found eligible, would have a
responsibility to offer to provide a FAPE should the
parents decide to enroll their child in the public
school.

Preschoolers

The statutory and regulatory requirements discussed
in this paper are fully applicable to children with
disabilities aged 3 through 5 placed by their parents
at private schools. State law will control whether
day care centers and preschools are considered pri-
vate schools for purposes of this analysis. The same
procedures regarding child find, eligibility determi-
nations and service determinations which apply to

school-aged students apply to preschoolers. (See
Question 38, OSEP Memorandum 00-14).

Services On-Site ef a
Parechial School

As the 1997 Amendments state, a school district may
provide the services it offers students with disabili-
ties who are placed in private schools with services
on site of the private school “to the extent consis-

tent with law”.

et
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The United States Supreme Court, expanding its
holding from the Zobrest decision, held thatsupple-

mentary instructional services under Title I of the
Elementary and Secondary Act may be provided in
a religiously affiliated private school without violat-
ing the Establishment Clause of the Constitution.
Agostini v. Felton (1997). In guidance issued by the
United States Department of Education, the De-
partment stated, “ ... the implication of the Court’s
ruling is that there is not a constitutional bar to pub-
lic school employees providing educational services
in private schools under other Federal programs
under similar circumstances.” Question 25 from

Guidance on the Supreme Court’s Decision in

Agostini v. Felton (United States Department of
Education, July 18, 1997).

The Agostini holding was specifically applied to the
provision of special education and related services
by the United States Court of Appeals, Sixth Cir-
cuit, which held that furnishing occupational therapy
and physical therapy on the premises of a parochial
school did not violate the Establishment Clause of

the Constitution. Peck v. Lansing School District,
28 IDELR 472 (1998).

As was noted earlier in the document, some states
have laws which may impose limitations on the dis-
cretion provided under federal law or exceed the
minimum legal standard set by the IDEA. A recent
decision from the United States Court of Appeals,
Ninth Circuit is illustrative.

The Court in KDM by WM v. Reedsport School
District, 31 IDELR 107 (1999) held that an Or-

egon regulation mandating that special education

and related services must be provided in a religiously
neutral setting did not violate the First Amendment.
Neither the IDEA nor the Constitution requires that
the services be provided on the site of the parochial
school. As the Supreme Court noted in Agostini, a
school is permitted but not required to provide the
services on-site unless there are further restrictions

imposed by state law.

Conciusion

In summary, public school officials need to ensure
that the LEA has policies and procedures, which pro-
vide for:

° ongoing child find and evaluation services for
students who are suspected of having a disabil-
ity and in need of special education who are
being home schooled or placed by their parents
in a private school.

e timely and meaningful consultation with
appropriate representatives of private school
students in order to obtain information for
considering:

- which students will receive services;

- what services will be provided;

- how and where the services will be
provided; and

- how the services will be evaluated.

¢ determining the proportionate share of federal
special education funds to be used for services

¢ developing, implementing and reviewing
services plans for students with disabilities in
private schools who will be receiving special
education or related services from the district

e affording selected due process procedures to
parents.

As noted in the introduction, many state laws pro-
vide for greater rights and legal entitlements than
the IDEA and, therefore, readers should review their
state law.

As this paper illustrates, the law addressing the pro-
vision of special education and related services to
students with disabilities placed in private schools
by their parents has been evolving over the years due
to statutory and regulatory changes and judicial de-
cisions. Further clarification of the law is anticipated.
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UNITED STATES DEPARTMENT OF EDUCATION

OFFICE OF SPECIAL EDUCATION AND REHABILITATIVE SERVICES

CONTACT PERSONS:
Name: JolLeta Reynolds

MAY 4 2000 Rhonda Weiss

Telephone: (202) 205-5507

OSEP: 00-14

MEMORANDUM
To: Chief State School Officers
From: Kenneth R. Warlick, Director J\/VU‘// re

Office of Special Education Programs

Subject: Questions and Answers on Obligations of Public Agencies in Serving Children
with Disabilities Placed by Their Parents at Private Schools

In response to requests from the field for a document that restates and consolidates guidance that
the Department has provided regarding the nature and extent of school districts’ obligations to
parentally-placed private school children with disabilities under Part B of the Individuals with
Disabilities Education Act (Part B), the attached question and answer document is being issued.
Some of the questions contained in this document were raised by individuals who attended the
six regional meetings conducted following publication of the final regulations implementing the
Individuals with Disabilities Education Act Amendments of 1997, Pub. L. 105-17 (IDEA ‘97),
others were raised subsequent to the issuance of the final regulations. This question and answer
document restates the requirements reflected in these final regulations published on March 12,
1999, at 64 Fed. Reg. 12406, and the explanations provided in Attachment 1, Analysis of
Comments and Changes, in response to public comments on the proposed regulations applicable
to parentally-placed private school children with disabilities.

In determining school district responsibility for children with disabilities in private schools,
generally such children are in one of two groups, and public agency responsibility will vary
based on the group into which the children fall. The first group includes children with
disabilities placed at private schools by public agencies as a means of providing special
education and related services. Specifically, if a public agency places or refers a child with a
disability to a private school or facility for the purpose of providing a free appropriate public
education (FAPE) to that child, the child must receive a program of special education and related
services at the private school at no cost to the parents, and the child and his or her parents have
all of the rights that they would have if the child were served by the public agency. 34 CFR
§300.401. The second group of children includes children with disabilities placed at private
schools by their parents, and this second group consists of two subgroups. The children with
disabilities in the first subgroup are placed by their parents at private schools when FAPE from a
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Page 2 - Chief State School Officers

public agency program or placement is not at issue, and this subgroup of children, which must be
provided special education and related services consistent with their numbers and needs, has no
individual entitlement to services under Part B. 34 CFR §§300.403(a) and 300.450-300.462.

The second subgroup includes children with disabilities placed at a private school by their
parents without the consent of or referral by the public agency because the parents believe that
the public agency has failed to offer their child FAPE. If a hearing officer or court agrees with
the parent and finds that there has been a denial of FAPE, the parents may be able to obtain
tuition reimbursement for part or all of the cost of their unilateral private school placement.

34 CFR §300.403(c). The specific requirements relating to disputes about FAPE are not
addressed by this guidance. Rather, the guidance set forth in this question and answer document
focuses on the responsibilities of public agencies to provide for the participation of all children
with disabilities placed by their parents in private schools in the Part B program in accordance
with 34 CFR §§300.450-300.462.

The Department believes that the right of parents to choose where their children should be
educated, whether at public or private school, is extremely important. Nevertheless, the rights of
parentally-placed private school children with disabilities under Part B are not the same as those
of children with disabilities who are enrolled in public schools and are served at public agency
programs or public agency placements at private schools.

In the 1997 reauthorization of IDEA, Congress amended Part B to include explicit statutory
provisions that reflect the Department’s longstanding interpretations of the obligations of State
and local educational agencies (SEAs and LEAs) to parentally-placed private school children
with disabilities under Part B and the Education Department General Administrative Regulations
(EDGAR). The following is a brief summary of the major applicable provisions in IDEA ‘97
that are relevant to parentally-placed private school children with disabilities:

(1) Provision is made for the participation of children with disabilities enrolled by their
parents in private preschool, elementary, and secondary schools, consistent with their
number and location in the State, in the program assisted or carried out under Part B by
providing for such children special education and related services;

(2) Activities are conducted to locate, identify, and evaluate children placed by their parents
in private schools, including religious schools, who may need special education and
related services. This requirement is known as child find;

(3) A proportionate amount of the Federal funds available under Part B is expended for
services for parentally-placed private school children with disabilities; and

(4) Special education and related services may be provided to parentally-placed private
school children with disabilities on the premises of private, including religious schools, in
a manner that does not violate the Establishment Clause of the First Amendment to the
U.S. Constitution and is consistent with applicable State constitutions and laws.
20 U.S.C. §1412(a)(10)(A); 34 CFR §300.451-300.462.

Department regulations at 34 CFR §§300.450-300.462, which implement the above statutory
provision, also contain some of the general provisions governing the participation of children
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Page 3 - Chief State School Officers

enrolled in private schools in programs assisted or carried out with Federal education program
funds at 34 CFR §§76.651-76.662 of EDGAR that apply to a number of other Department
programs.

Let me emphasize that there is nothing in IDEA ‘97 or the final Part B regulations that alters or
diminishes school districts’ obligations to ensure the equitable participation of parentally-placed
private school children with disabilities in programs assisted or carried out under Part B. Nor is
there anything in the Statute or the implementing regulations that is intended to confer an
individual entitlement on these children. However, the statute and regulations in no way prohibit
States or local school districts from providing services to parentally-placed private school
children with disabilities in excess of those required under Part B, consistent with State law or
local policy.

The attached questions and answers have been prepared to assist State and local education
officials and private school representatives, as well as parents of children with disabilities in
understanding the requirements of Part B, as amended by IDEA ‘97, and the implementing
regulations that relate to the participation of parentally-placed private school children with
disabilities in programs assisted or carried out under Part B. This question and answer document
represents informal policy guidance; however, the statute and regulations upon which it is based
are binding on public agencies receiving funds under Part B. Therefore, the statute and
regulations which constitute the legal authority for this document--20 U.S.C. §1412(a)(10)(A)
and 34 CFR §§300.450-300.462--should be used for legal citation purposes.

We hope that the attached question and answer document is helpful. Please ensure that this
document is widely disseminated throughout your State so that this information can be provided
to a large variety of interested individuals and organizations. If you or members of your staff
have questions, please contact either of the contact persons whose names and telephone numbers
are listed at the top of this memorandum.

Attachment

cc: State Directors of Special Education
Federal Resource Center
Regional Resource Centers
Office of Non-Public Education
Secretary’s Regional Representatives
National Disability Organizations
Protection and Advocacy Agencies
Parent Training and Information Centers
RSA Regional Commissioners
Independent Living Centers
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Questions and Answers on Obligations of Public Agencies
in Serving Children with Disabilities
Placed by Their Parents at Private Schools

I.  Child Find

Question 1: What is child find for parentally-placed private school children with disabilities?

Answer: The Individuals with Disabilities Education Act Amendments of 1997, Pub. L. 105-17
(IDEA °97) clarify the Department’s longstanding policy and explicitly provide that the child
find requirements in section 612(a)(3) of IDEA apply to private school children, including
religious school children. 20 U.S.C. §1412(a)(10)(A)(ii). Child find refers to ongoing activities
undertaken by SEAs and LEAs to locate, identify, and evaluate all children residing in the State
who are suspected of having disabilities under Part B of IDEA (Part B), so that a free appropriate
public education (FAPE) can be made available to all eligible children. 34 CFR §§300.121,
300.125 and 300.220. (For parentally-placed private school children with disabilities, the offer
of FAPE is accomplished by offering to make available to an eligible child a public agency
program or a public agency placement at a private school. Parents can choose not to accept
public education in favor of their parental private school placement.) Under Part B, each LEA
must conduct child find for all children in public and private schools, including religious schools,
residing in the jurisdiction of the LEA, regardless of the severity of their disability, who are in
need of special education and related services. 34 CFR §300.451.

In carrying out child find for parentally-placed private school children, SEAs and LEAs
undertake activities similar to those undertaken for their publicly enrolled or publicly-placed
children, such as widely distributing informational brochures, providing regular public service
announcements, staffing exhibits at health fairs and other community activities, and creating
direct liaisons with private schools. Once children are identified who are suspected of having
disabilities under Part B, LEAs must have procedures for conducting, at no cost to parents,
Part B evaluations of such children residing in their jurisdiction within a reasonable period of
time and without undue delay.

Since public agencies need to have data to develop an accurate count of the total number of
eligible private school children with disabilities residing in their jurisdiction in calculating the
proportionate share of their Part B subgrant that must be expended annually for services for these
children, child find for parentally-placed private school children with disabilities is particularly
important.

Question 2: Can amounts expended for child find, including individual evaluations, be deducted
from the required amount of funds to be expended on services for parentally-placed private
school children with disabilities?

Answer: No. The statutory provisions regarding child find and participation of parentally-
placed private school children with disabilities in programs assisted or carried out under Part B
of IDEA are separate and distinct obligations. The child find obligation, including individual
evaluations, exists independently from the services provision. (Compare 20 U.S.C. §1412(a)(3)
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with 20 U.S.C. §1412(a)(10)(A)). Therefore, the costs of child find activities, including
individual evaluations, may not be considered in determining whether an LEA has met the

annual expenditure requirement for services for parentally-placed private school children with
disabilities under Part B. 34 CFR §300.453(c).

Question 3: Must child find for private, including religious-school children be comparable to
child find for public school children?

Answer: Yes. Activities undertaken to carry out child find for parentally-placed private school
children, including religious-school children, must be comparable to activities undertaken for
child find for children in public schools. 34 CFR §300.451(a). This would include the timing of
these activities, and LEAS may not delay conducting child find, including individual evaluations,
for parentally-placed private school children with disabilities until after child find for publicly-
enrolled or publicly-placed children has been conducted. In determining how and when to carry
out child find, public agencies must consult with appropriate representatives of parentally-placed
private school children with disabilities. 34 CFR §300.451.

'Question 4: How can LEAs meet their child find obligations for parentally-placed private
school children residing in their jurisdiction, including religious schools?

Answer: LEAs can choose to meet this obligation by conducting the relevant activities or
through contract, interagency agreement with some other entity, or through some other
arrangement. If such an arrangement were undertaken, the LEA, and ultimately the SEA, still
would retain responsibility for ensuring that all applicable Part B requirements are met. Whether
an LEA could contract with a private school to conduct certain aspects of its child find, including
individual evaluations, would have to be determined on a case-by-case basis.

Question 5: May LEAs restrict their child find activities to children with certain disabilities, and
exclude from child find some children, if the LEA determines, through consultation, that it will
offer its population of parentally-placed private school children with disabilities only certain
specified services?

Answer: No. In conducting child find of all children residing in their jurisdiction, LEAs must
identify and evaluate all children suspected of having any disabilities specified in Part B,
regardless of whether such children are parentally-placed at private schools, including religious
schools. 34 CFR §§300.125 and 300.220. Therefore, LEAs may not exclude children suspected
of having certain disabilities, such as those with mild or moderate disabilities, from their child
find activities. This is so, regardless of whether State laws or policies specify which children
parentally-placed at private schools suspected of having certain disabilities must be evaluated.

Question 6: Once parentally-placed private school children suspected of having disabilities
under Part B are identified, are the requirements applicable to evaluations of such children the
same as requirements applicable to other children suspected of having disabilities?
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Answer: Yes. Evaluations of all children suspected of having disabilities under Part B,
regardless of whether their parents have chosen to enroll them in private schools, must be
conducted within a reasonable period of time in accordance with requirements at 34 CFR
§8300.532-300.535 of the Part B regulations, and the parents must give their informed consent to
conduct the evaluation. 34 CFR §300.505(a)(i). Section 300.532 of the Part B regulations sets
out minimum evaluation procedures. Among other requirements, evaluations conducted under
Part B can be accomplished through tests and other evaluation materials that must be selected
and administered so as not to be discriminatory on a racial or cultural basis, and must be
provided in the child’s native language or other mode of communication unless it clearly is not
feasible to do so. 34 CFR §300.532(a)(1)(i)-(ii).

No single procedure can be used as the sole criterion for determining whether a child is a child
with a disability and for determining an appropriate educational program for the child. 34 CFR
§300.532(f). Also, the child must be assessed in all areas related to the suspected disability,
including, if appropriate, health, vision, hearing, social and emotional status, general intelligence,
academic performance, communicative status, and motor abilities. 34 CFR §300.532(g). A
review of existing data is part of both the initial evaluation, if appropriate, and a reevaluation.
This would include evaluations and information provided by the parents of the child. 34 CFR
§300.533(a).

Question 7: Following the evaluation, are the requirements the same for parentally-placed
private school children as for other children who have been evaluated under Part B?

Amswer: As with public school children, following the initial evaluation, an eligibility
determination must be made by a group of qualified professionals and the child’s parents, and
this group must determine whether the child is a child with a disability as defined in Part B of the
Act. 34 CFR §300.534(a)(1). The public agency must provide the parent a copy of the
evaluation report and the documentation of the eligibility determination. 34 CFR
§300.534(a)(2). In making the eligibility and placement determination, that is, in determining
whether the child is a child with a disability and what the child’s educational needs are, the
public agency must draw upon information from a variety of sources, including aptitude and
achievement tests, parent input, teacher recommendations, physical condition, social or cultural
background, and adaptive behavior, and ensure that information obtained from all of those
sources is documented and carefully considered. 34 CFR §300.535(a).

Question 8: Following the initial determination that a parentally-placed private school child is
an eligible child with a disability under Part B, must the public agency develop an IEP for the
child?

Answer: If a determination is made that the child needs special education and related services,
the general rule in 34 CFR §300.535(b) is that an IEP must be developed for the child in
accordance with 34 CFR §§300.340-300.350, with one important exception. If the parents make
clear their intention to enroll their child at a private school and that they are not interested in a
public program or placement for their child, the public agency need not develop an IEP for the
child. If the parents choose not to accept the public agency’s offer to make FAPE available to
their child, the public agency still must include the child in its eligible population of parentally-
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placed private school children with disabilities whose needs must be considered and addressed in
accordance with 34 CFR §8300.450-300.462 of the Part B regulations.

Question 9: Are public agencies required to conduct periodic reevaluations of parentally-placed
private school children with disabilities, and if so, of which parentally-placed private school
children?

Answer: Yes. The requirements for reevaluations that are applicable to children with
disabilities served at public agency programs or at public agency placements at private schools
apply equally to parentally-placed private school children with disabilities. Part B requires
public agencies to conduct reevaluations of a child with a disability, if conditions warrant a
reevaluation, or if the child’s parent or teacher requests a reevaluation, but at least once every
three years. Before additional assessments are conducted, parents must give informed consent.
34 CFR §300.536.

Question 10: Can expenditures for reevaluations be considered in determining whether a public
agency has met the expenditure requirements for services for parentally-placed private school
children with disabilities?

Answer: No. A reevaluation, as a part of child find, must be conducted at no cost to parents,
and expenditures for reevaluations may not be considered in determining whether an LEA has
met the requirement at 34 CFR §300.453(a) regarding expenditures for services for parentally-
placed private school children with disabilities. 34 CFR §300.453(c). The three-year
reevaluation requirement applies to all eligible parentally-placed private school children with
disabilities, even to those parentally-placed private school children with disabilities who are not
currently receiving special education or related services from a public agency in connection with
a parental private school placement. It is essential for public agencies to ensure that required
reevaluations of all parentally-placed private school children with disabilities are conducted
because they provide current data for use in the annual count of the total number of eligible
parentally-placed children with disabilities residing in the LEA’s jurisdiction. This annual count
of eligible parentally-placed private school children is used in calculating the proportionate share
of funds that must be expended on services for this population of children.

Question 11: Which LEA is responsible for child find and in meeting requirements for
reevaluation if the private school the child attends is located outside of the LEA of the child’s
parents’ residence?

Answer: SEAs and, consistent with State policy, LEAs, are responsible for ongoing efforts to
locate, identify, and evaluate all children residing in the State who are suspected of having
disabilities under Part B, so that FAPE is made available to all eligible children. 34 CFR
§§300.121, 300.125, and 300.220. Generally, as a matter of State law, children are considered to
reside in the home of their parents even if they physically do not live there. This would mean
that if a child attends a private school located in an LEA (either in the same State or in another
State) other than the LEA in which the child’s parents reside, the LEA in which the child’s
parents reside generally would be responsible for child find, as well as ensuring that required



reevaluations are conducted, unless the State assigns that responsibility to another entity. An
LEA has flexibility as to how it ensures these responsibilities are met. For example, it may
assume the responsibility itself, contract with another public agency, or make other
arrangements. If the LEA through child find identifies a child as a child with a disability, and is
not the entity responsible for child find, that LEA should notify the resident LEA of the child’s
parents so that required evaluations can occur.

Question 12: Do parents who disagree with a public agency’s child find determination with
respect to their parentally-placed private school child have any recourse?

Answer: Yes. Parents may use the Act’s due process procedures at §§300.504-300.515
regarding issues related to the identification and evaluation of children under Part B. 34 CFR
§300.457(b). This would include disputes regarding child find, including individual evaluations,
of children residing in the LEA’s jurisdiction whose parents choose to enroll them in private
schools. For example, disagreements between parents and school districts involving the child’s
eligibility for special education and related services, an LEA’s refusal to conduct an evaluation
or reevaluation of an individual parentally-placed private school child, or an LEA’s refusal to
conduct a requested evaluation or reevaluation of an individual parentally-placed private school
child within a reasonable period of time, are all issues that could be raised in a due process
hearing. In addition, an organization or individual may file a signed written complaint in
accordance with the State complaint procedures at 34 CFR §§300.660-300.662 of the Part B
regulations, alleging that an SEA or LEA has violated the applicable child find requirement,
including individual evaluation and reevaluation requirements.

Question 13: If parents reside in LEA A and enroll their child with a disability at a private
school located in LEA B, which LEA is responsible for locating and evaluating that child,
including that child in its annual count of eligible parentally-placed private school children with
disabilities that is conducted for determining the expenditure requirement, and for determining
whether the child should receive services under Part B?

Answer: The LEA of the parent’s residence generally would be responsible for child find,
unless the State assigns that responsibility to some other entity. 34 CFR §§300.125 and 300.220.
If the non-resident LEA identifies a child as a child suspected of having a disability, the non-
resident LEA should notify the LEA of the parent’s residence so that appropriate evaluations can
occur.

The LEA in which the child’s parent’s reside would also be responsible for including the child in
the count of eligible parentally-placed private school children with disabilities, regardless of
whether the child has been designated to receive services from that LEA. 34 CFR §300.453.
Through consultation conducted in accordance with 34 CFR §300.454, the LEA of the parent’s
residence must consider the needs of parentally-placed private school children with disabilities
residing in the agency’s jurisdiction, even though those students have been enrolled by their
parents in private schools located outside of the district’s boundaries. The LEA of the parent’s
residence, however, after consultation with representatives of parentally-placed private school
children, could elect not to serve those children in light of the available funds that must be
expended on services for this population of children.



II. Annual Expenditures for Parentally-placed Private School Children with Disabilities

Question 14: How is the proportionate share for expenditures for services for parentally-placed
private school children with disabilities calculated?

Answer: IDEA ‘97 confirms the Department’s longstanding interpretation that each LEA must
expend, during the grant period, on the provision of special education and related services for the
parentally-placed private school children with disabilities residing in the LEA’s jurisdiction an
amount that is equal to--

(1) a proportionate share of the LEA’s subgrant under section 611(g) of the Act for children
with disabilities aged 3 through 21. This is an amount that is the same proportion of the
LEA’s total subgrant under section 611(g) of the Act as the number of parentally-placed
private school children with disabilities aged 3 through 21 residing in the LEA’s
jurisdiction is to the total number of children with disabilities in the LEA’s jurisdiction
aged 3 through 21; and

(2) a proportionate share of the LEA’s subgrant under section 619(g) of the Act for children
with disabilities aged 3 through 5. This is an amount that is the same proportion of the
LEA’s total subgrant under section 619(g) of the Act as the total number of parentally-
placed private school children with disabilities aged 3 through 5 residing in the LEA’s
jurisdiction is to the total number of children with disabilities in the LEA’s jurisdiction
aged 3 through 5.

20 U.S.C. §1412(a)(10)(A)(@)(D); 34 CFR §300.453(a).

Consistent with this statutory requirement and the final Part B regulation implementing this
requirement, annual expenditures for parentally-placed private school children with disabilities
are calculated based on the total number of children with disabilities residing in the LEA’s
jurisdiction eligible to receive special education and related services under Part B, as compared
with the total number of eligible parentally-placed private school children with disabilities
residing in the LEA’s jurisdiction. 34 CFR §300.453(a). This ratio is used to determine the
proportion of the LEA’s total Part B subgrants under section 611(g) for children aged 3 through
21, and under section 619(g) for children aged 3 through 5, that is to be expended on services for
parentally-placed private school children with disabilities residing in the LEA’s jurisdiction.

The following is an example of how the proportionate share is calculated:
Number of eligible children in public schools = 300

Number of eligible children in private school = 20
Total number of eligible children residing in the jurisdiction of the LEA = 320

The number of children served was:

300 public school children + 5 private school children = 305



Federal flow-through funds to School District is $152,500
Using this formula,

there are 20 eligible parentally-placed private school children within a total number of
320 eligible public and private school children. The number of eligible parentally-placed
private school children (20) divided by the total number of eligible public and private
school children (320) indicates that 6.25 percent of the LEA’s subgrant, or $9,531.25,
must be spent for the group of parentally-placed children residing in the LEA and placed
by their parents in private schools.

A graphic representation of the above description on how the proportionate share is calculated is
provided in Attachment 1.

Question 15: Is the proportionate share based on the number of children with disabilities
receiving special education or related services in accordance with a services plan, or on the total
number of eligible private school children with disabilities residing in the LEA’s jurisdiction?

Answer: The proportionate share is determined based on the total number of eligible parentally-
placed private school children with disabilities residing in the LEA’s jurisdiction, and is not
limited to the number of those children receiving special education or related services in
accordance with a services plan.

Question 16: When must LEAs conduct the annual count of eligible parentally-placed private
school children with disabilities residing in their jurisdiction (the Count required at §300.453)?

Answer: SEAs must decide, on a Statewide basis, (either December 1 or the last Friday in
October) the date on which their LEAs will conduct the annual count of the total number of
eligible parentally-placed children with disabilities. LEAs and SEAs are already counting
children with disabilities who are receiving special education and related services either on
December 1 or the last Friday in October of each year, and the SEA must conduct the annual
count of eligible parentally-placed private school children with disabilities on the same date.
Using the same date on a Statewide basis should reduce the amount of double counting of private
school children with disabilities who move from one location to another, and should give States
the same flexibility they have with regard to counting other children with disabilities who are
receiving services under Part B of the Act.

Question 17: In meeting the requirement to expend a proportionate share of available Federal
funds on services for parentally-placed private school children with disabilities residing in their
jurisdiction, may LEAs use funds other than Federal funds?

Amswer: Yes. Section 612(a)(10)(A)(i) describes the minimum amount that must be spent on
services for parentally-placed private school children with disabilities and does not specify that
only Federal funds can be used to satisfy this obligation. Thus, if a State or LEA uses other



funds other than Part B funds to provide special education and related services to parentally-
placed private school children with disabilities, those funds can be considered in satisfying the
expenditure requirements of 20 U.S.C. §1412(a)(10)(A)(I)(I) and 34 CFR §300.453, so long as
the services are provided in accordance with the other provisions of §§300.452-300.462. See
Analysis of Comments and Changes, Attachment 1 to the final regulations, 64 Fed. Reg. at
12603 (Mar. 12, 1999).

Question 18: May State or local funds be used to provide services to parentally-placed private
school children with disabilities in excess of the services provided for this population of children
with the proportionate share of available funds?

Answer: Yes. SEAs and LEAs are not prohibited from providing services to parentally-placed
private school children with disabilities in excess of those provided with the proportionate share
of Part B funds, if doing so is consistent with State law or local policy. 34 CFR §300.453(d) and
Analysis of Comments and Changes, published as Attachment 1 to the final regulations, 64 Fed.
Reg. at 12603 (Mar. 12, 1999).

Question 19: How are Part B funds distributed now that the permanent funding formula is in
effect?

Answer: Until the appropriation under section 611(j) of the Act exceeds $4,924,672,200 under
the funding formula applicable to the Grants to States program, authorized by section 611(g) of
IDEA, funds were allocated to States under the interim formula. 34 CFR §300.703(b). Under
the interim formula, funds were allocated to States, and through them to LEAs, based on an
annual count of children with disabilities receiving special education and related services on the
count date, and, in the case of parentally-placed private school children with disabilities, those
receiving special education or related services on the count date. Now that the appropriation
under section 611(j) of the Act exceeds $4,924,672,200, funds will be allocated to States, and
through them to LEAs, under the permanent formula. Thus, the permanent formula will be used
to distribute Part B Grants to States funds to States on or about July 1, 2000, and allocations will
no longer be based on an annual count of children receiving special education and related
services on the count date. The permanent formula previously has taken effect for the Preschool
Grants Program. Under the permanent formula, it will still be important for SEAs and LEAs to
maintain accurate data about the number of parentally-placed private school children with
disabilities receiving special education or related services and the total number of eligible
parentally-placed private school children with disabilities.

The State allocation under the permanent formula to each LEA that has established its eligibility
under section 613 of the Act is the total of three amounts:

e abase payment, that is, the amount the agency would have received for the fiscal year prior
to the first fiscal year that the appropriation under section 611(j) of the Act exceeds
$4,924,672,200, had the State allocated 75 percent of its grant to LEAs. 34 CFR
§300.712(a);



o the population payment which consists of 85 percent of any remaining funds distributed on
the basis of the relative numbers of children enrolled in public and private elementary and
secondary schools within each agency’s jurisdiction. 34 CFR §300.712(b)(3)(i); and

o 15 percent of any remaining funds allocated to eligible LEAs in accordance with their
relative numbers of children living in poverty, as determined by the SEA. 34 CFR
§300.712(b)(3)(1ii); 34 CFR §300.712(b)(3).

Therefore, funds generated by LEAs for FFY 1999 for parentally-placed private school children
with disabilities who were receiving special education or related services under 34 CFR
§§300.452-300.462 that meet State standards on the count date were included in calculating an
LEA’s base payment under the permanent formula. 34 CFR 300.453 (a)(3)

Question 20: Under the permanent formula, will it still be necessary to conduct an annual count
of parentally-placed private school children with disabilities?

Answer: Yes. The count still will be required under 34 CFR §300.453 of the part B regulations
for purposes of determining the total number of eligible parentally-placed private school children
with disabilities residing in the LEA’s jurisdiction. This information is required for purposes of
calculating the proportionate share that an LEA is required to expend on an annual basis for the
provision of special education and related services for its population of parentally-placed private
school children with disabilities. In addition, the count of children served that is conducted
under 34 CFR §300.751 will still be required.

Question 21: In the permanent formula, 85 percent of funds above the base payment are
distributed on the basis of the “relative numbers of children enrolled in public and private
elementary and secondary schools within each agency’s jurisdiction.” What does this mean
since some parentally-placed private school children live in the jurisdiction of the LEA but are
enrolled in a private school outside of the LEA’s jurisdiction?

Answer: In allocating 85 percent of any remaining funds to LEAs based on the relative numbers
of children enrolled in public and private elementary and secondary schools within each
agency’s jurisdiction, States must apply on a uniform basis across all LEAs the best data that are
available to them. 34 CFR §300.712(b)(3)(iii). Itis within the State’s discretion to determine
whether the LEA where the private school is located or the LEA of the parent’s residence should
include the child in its private school enrollment count.

A State could determine, for example, that a child whose parents reside in LEA A and attends a
private school located in the boundaries of LEA B is enrolled in LEA B in calculating the
percentage of funds allocated to an LEA based on the relative numbers of children enrolled in
public school and private elementary and secondary schools in the LEA’s jurisdiction. While
States have flexibility in this area, a uniform rule must be applied on a Statewide basis. These
children would then need to be in the group of parentally-placed children with disabilities whose
needs must be considered by the LEA in determining which parentally-placed private school
children with disabilities will be served and the types and amounts of services to be provided to
eligible children.



111, Provision of Services

Question 22: Are there any particular kinds of services, and specified amounts of services, to be
provided to parentally-placed private school children with disabilities under Part B?

Answer: No. No parentally-placed private school child with a disability has an individual right
to special education and related services under Part B. 34 CFR §300.454(a). Therefore, the
responsible public agency is not required to provide a parentally-placed private school disabled
child with some or all of the special education and related services that the child would receive if
enrolled in a public school. This reflects the Department’s longstanding interpretation of the
limitations of SEAs’ and LEAs’ statutory obligations to make services available to the
population of eligible parentally-placed private school children with disabilities, in light of the
limited amount of funds that LEAs must expend on services for these children.

Question 23: How are decisions made about the services that are to be provided to parentally-
placed private school children with disabilities, including the type and location of such services,
in light of the limited amount of funds that must be expended annually on services for this
population of children?

Answer: Each LEA must consult, in a timely and meaningful way, with appropriate
representatives of parentally-placed private school children with disabilities, in light of the
minimum amount of Part B funds that must be expended for services for this population of
children, on the number of parentally-placed private school children with disabilities, the needs
of those children, and their location. Through this consultation process, decisions are made
about which parentally-placed private school children with disabilities will receive services, what
services will be provided, how and where the services will be provided, including the timing and
location of the services provided, and how the services provided will be evaluated. Each LEA
must give appropriate representatives of parentally-placed private school children with
disabilities a genuine opportunity to express their views regarding each matter that is the subject
of the consultation process. However, the LEA makes the final decision about which eligible
children will receive services, the services to be provided to eligible parentally-placed private
school children with disabilities, and where the services will be provided. 34 CFR
§300.454(b)(1), (2), and (4).

Question 24: When must consultation about services occur?

Answer: Consultation about the provision of services must occur, in a timely and meaningful
way, before the LEA makes any decision that affects the opportunities of parentally-placed
private school children with disabilities to participate in services provided under Part B
requirements to those children. 34 CFR §300.454(b)(3). The needs of parentally-placed private
school children with disabilities, their number and location, may vary over time, depending on
the circumstances in a particular LEA in a particular year. As there is no specific schedule for
consultation with appropriate representatives of parentally-placed private school children with
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disabilities, States and LEAs are able to determine the appropriate period between consultations
based on circumstances in their jurisdictions. Many jurisdictions have found that it works well
when consultation takes place, at a minimum, to review the child find process, discuss the child
count, and plan the services being offered prior to each school year. The regulations do not
include specific requirements regarding matters such as public notice of meetings, public
transcripts of meetings, explanations of amounts and frequency of services provided, or
explanations of refusals to provide services, changes in the manner in which services are
provided, or the manner in which funds are allocated, leaving these issues to State and local
authorities.

Question 25: Which individuals are appropriate representatives of parentally-placed private
school children with disabilities? What about parents of such children?

Answer: Part B does not specify which individuals are “appropriate representatives” of
parentally-placed private school children with disabilities. However, since one aspect of
consultation is intended to discuss the needs of children with disabilities placed in private
schools by their parents, it would be reasonable for parents to be considered “appropriate
representatives” of such children. Other “appropriate representatives” of parentally-placed
private school children might be teachers, principals, and, in the case of private school systems,
central office administrators responsible for federal program services and/or special education.
Whether parents of home-schooled children or other representatives of home-schooled children
should be considered “appropriate representatives” of parentally-placed private school children
with disabilities depends on whether under State law, home schooling is regarded as parental
placement at private school.

Question 26: Is it possible for an LEA, through consultation with appropriate representatives of
parentally-placed private school children with disabilities, to provide only certain direct services
to those parentally-placed private school children with disabilities designated to receive services?

Answer: Yes. Based on relevant input from consultation, and in light of available funding, it
could be reasonable for an LEA to conclude that providing direct services would ensure that
those parentally-placed private school children with disabilities selected to receive services will
derive a benefit from the services offered. For example, an LEA could determine through
consultation that providing direct services for fewer children would be more beneficial in
addressing the needs of its parentally-placed private school children with disabilities than
providing consultative services, instructional materials, equipment, or teacher training.

Question 27: Is it possible for an LEA, through consultation with appropriate representatives of
parentally-placed private school children with disabilities, to determine that it will provide no
direct services to its eligible parentally-placed private school children with disabilities, but that
instead, the LEA will provide consultative services, or equipment and teacher training?

Answer: Yes. Through the consultation described above, determinations must be made about
how the available amount of funds can be utilized so that the parentally-placed private school
children with disabilities designated to receive services can benefit from the services offered.



The regulations specify that the LEA makes the final decision with respect to services to be
provided to eligible parentally-placed private school children with disabilities, (34 CFR
§300.454(b)(4)), based in part on input provided through the consultation process by appropriate
representatives of parentally-placed private school children with disabilities, (34 CFR
§300.454(b)(3)). Depending on local circumstances and the amount of funds available for
expenditures for this population of children, it could be reasonable for an LEA to conclude that,
in lieu of direct services, its parentally-placed private school children with disabilities should be
provided with consultative services, equipment and materials, and that training will be provided
for private school teachers and other private school personnel.

If consultative services are provided to a private school teacher, as a means of providing special
education and related services to a particular private school child with a disability, there may be
situations where that teacher uses the acquired skills to provide education to other children as
well. However, whatever benefit those other children receive is incidental to the publicly-funded
services. As is true if direct services are provided, LEAs that elect to provide consultative
services to their parentally-placed private school children with disabilities also must develop a
services plan for each child receiving those services in accordance with 34 CFR §300.455(b).

Question 28: How would a services plan be developed for a parentally-placed private school
child with a disability receiving consultative services?

Answer: Any parentally-placed private school child with a disability whom an LEA elects to
serve must have a services plan. 34 CFR §300.454(c). Each child’s services plan must contain,
among other elements, a statement of the special education, related services, and supplementary
aids and services to be provided to the child, or on behalf of the child, and a statement of the
program modifications or supports for school personnel that will be provided for the child to
advance appropriately toward attaining his or her annual goals, to be involved and progress in the
general curriculum, and to participate in extracurricular and other nonacademic activities.
Consultation between a regular education teacher and a special education teacher could allow the
regular educator to provide special education, which consists of specially designed instruction
that meets State education standards and is individually-designed for an individual student, or a
related service, if that service is required to assist a child with a disability to benefit from special
education. Consultative services also could be considered a supplementary aid or service if
provided to facilitate a student’s education in regular classes alongside his or her nondisabled
peers (see 34 CFR §300.28) or a support for school personnel, if provided to enable the child to
advance appropriately toward attaining the annual goals and to be involved and progress in the
general curriculum.

Question 29: Could an LEA, through consultation with appropriate representatives of
parentally-placed private school children with disabilities, decide to provide services that address
some of the needs of parentally-placed private school children with disabilities?

Answer: Yes. As noted previously, an LEA must conduct child find for all children enrolled in
private schools by their parents who are suspected of having disabilities, regardless of the
category of their suspected disability. However, once determined eligible, an LEA must, through
the consultation process previously described, determine, among other matters, which parentally-
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placed private school children with disabilities will receive services, what services will be
provided, and the manner in which those parentally-placed private school children with
disabilities selected to receive services will be served. An LEA could properly conclude that it
will provide only certain services which may mean that needs commonly associated with one or
more disability categories are not met, and that only some of the needs of a child who is served
are met. An LEA could decide, through consultation, not to serve any parentally-placed private
school children with disabilities who are enrolled at one or more private schools, but instead to
limit the services the LEA is offering with the available amount of funds to parentally-placed
private school children with disabilities enrolled at only one private school.

Question 30: Is there any requirement for parentally-placed private school children with
disabilities to have IEPs?

Answer: No. Current regulations provide that each parentally-placed private school child with
a disability who has been designated to receive services from the LEA must have a services plan
that describes the specific special education and related services that the LEA will provide to the
child in light of the services that the LEA has determined, through the consultation process, that
it will make available to its parentally-placed private school children with disabilities.

34 CFR §300.455(b)(1).

Question 31: Must services plans be in place for all eligible parentally-placed private school
children with disabilities residing in the LEA’s jurisdiction?

Answer: No. The Part B regulations do not require public agencies to develop services plans
for each and every parentally-placed private school child with a disability residing in the LEA’s
jurisdiction, regardless of whether that child receives services from the LEA. Services plans are
required only for those parentally-placed private school children with disabilities whom the LEA
has elected to serve, and must reflect only the services that the LEA has determined it will
provide to the particular parentally-placed child with a disability.

Question 32: How must a services plan be developed?

Answer: A services plan must be developed, reviewed, and revised consistent with 34 CFR
§8300.342-300.346 of the Part B regulations. The LEA is responsible for initiating and
conducting meetings to develop a services plan in accordance with these requirements. The LEA
must ensure that a representative of the religious or other private school attends each services
plan meeting, and if the representative cannot attend, the LEA must use other methods to ensure
participation by the private school, including individual or conference telephone calls.

Question 33: What must a services plan contain?

Answer: As noted above, a services plan, which must reflect only the services offered to a

parentally-placed private school child with a disability designated to receive services, must, to
the extent appropriate, meet the IEP content requirements in 34 CFR §300.347. Since students
with disabilities who are entitled to FAPE must receive the full range of services under Part B,
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their IEPs generally will be more comprehensive than the more limited services plans developed
and implemented for those parentally-placed private school children with disabilities designated
to receive services from an LEA. The requirement that a services plan meet the requirements of
an IEP, to the extent appropriate, will ensure that the services actually provided to a parentally-
placed private school child with a disability will meaningfully address the child’s individual
needs.

Example: An LEA has elected to serve an individual parentally-placed private school child with
a disability who has speech needs through the provision of speech-language pathology services.

The child’s services plan would specify the present levels of educational performance in this
area, and how the child’s speech-language disability affects the child’s ability to be involved and
progress in the general curriculum. Measurable annual goals for this child would be specific to
the speech-language pathology services to be provided, and would enhance the child’s ability to
be involved in and progress in the general curriculum. The services plan would also specify the
amount, frequency, location, and duration of the services to be provided in accordance with 34
CFR §300.347(a)(6) and how the child’s parents will be informed of the child’s progress, in
accordance with 34 CFR §300.347(a)(7). Whether other content requirements at 34 CFR
§300.347 would have to be addressed in a services plan would have to be determined on a case-
by-case basis, depending on the services that are provided.

Question 34: Are there any remedies available to parents who dispute the services offered or
provided to their child in connection with the parental private school placement?

Answer: Since eligible parentally-placed private school children with disabilities do not have an
individual entitlement to services under Part B, the due process procedures in Part B of the Act
do not apply to complaints that an LEA has failed to meet applicable requirements for serving
these children, including an LEA’s alleged failure to provide the services specified on a child’s
services plan. However, an organization or individual may file a signed written complaint under
the applicable State complaint procedures at 34 CFR §§300.660-300.662 alleging that an SEA or
LEA has failed to meet the requirements in 34 CFR §§300.451-300.462, such as failure to
properly conduct the consultation process. On the other hand, as is true with respect to due
process complaints, a State complaint alleging that an LEA has failed to offer services to a
particular parentally-placed private school child with a disability would not violate Part B, since
no parentally-placed private school child with a disability has an individual entitlement to
services under Part B. 34 CFR §300.454(a).

IV. Location of Services

Question 35: How are decisions made about the location of services that the LEA has selected
through consultation to offer to its parentally-placed private school children with disabilities?

Answer: As is true regarding the services that an LEA has selected to provide its parentally-

placed private school children with disabilities designated to receive services, the location of
services also is a matter that is determined through the process of consultation between LEA
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officials and appropriate representatives of parentally-placed private school children with
disabilities. Services offered to parentally-placed private school children with disabilities may
be provided on-site at a child’s private school, including a religious school, to the extent
consistent with law, or at another location. The phrase ‘“consistent with law” is statutory, and
means that the provision of services on the premises of a private school takes place in a manner
that would not violate the Establishment Clause of the First Amendment to the U.S. Constitution
and would not be inconsistent with applicable State constitutions or laws. The provision of
services at private school sites will help to minimize the amounts and time spent on
transportation. In addition, this should cause the least disruption in the children’s education.
Since some States do not allow services to be provided at the private school site, LEAs may wish
to seek legal advice before making service location determinations.

Question 36: If transportation would be a related service for a child with a disability, had the
child been served directly in a public agency program or a public agency placement at a private
school, would transportation automatically become a related service for a parentally-placed
private school child with a disability who is designated to receive services from the LEA?

Answer: Regardless of whether transportation would be a related service for a child with a
disability, transportation may be necessary for an individual child. If services are offered at a
site separate from the child’s private school, transportation may be necessary to get the child to
and from that other site. Failure to provide transportation could effectively deny the child an
opportunity to benefit from the services that the LEA has determined through consultation to
offer its parentally-placed private school children with disabilities. In this situation,
transportation is not a related service, as defined at 34 CFR §300.24(b)(15), but it still is a
necessary means of making the services that are offered accessible to the child.

Question 37: Could an LEA refuse to provide transportation to parentally-placed private school
children with disabilities who reside in its jurisdiction but who attend private schools located
outside of the LEA’s boundaries?

Answer: LEAs are encouraged to work in consultation with appropriate representatives of
parentally-placed private school children with disabilities to ensure that services are provided at
sites that will not require significant transportation costs. Therefore, it may be reasonable for an
LEA, through the consultation process, to elect not to provide services to a child who attends a
private school outside the district. However, if any child is selected for services and the service
is provided away from the school the child attends, the child must be provided transportation to
the service if it is necessary for the child to benefit from or participate in the service. Therefore,
it may not be unreasonable for an LEA to elect not to provide services to parentally-placed
private school children with disabilities who reside in the LEA’s jurisdiction but who attend
private schools located outside of the LEA’s boundaries because of the increased costs involved.



V. Miscellaneous

Question 38: Are the requirements for children with disabilities aged 3 through 5 who are
placed by their parents at private preschool programs, including home day care programs, the
same as the requirements for children with disabilities parentally-placed at private elementary
and secondary schools?

Answer: Yes. The Department interprets the requirements at 20 U.S.C. §1412(a)(10)(A) and
34 CFR §§300.450-300.462 to be fully applicable to children with disabilities aged 3 through 5
who have been placed by their parents at private schools. Many preschool-aged children also
attend a broad range of child care settings. Whether a private day care program conducted in the
home or otherwise outside of the administrative control of a public agency can be considered a
private preschool depends on the State definition of “private school.” That a day care program is
licensed under State health and safety and other day care requirements does not make the day
care program a “private school” unless the State definition so specifies.

Assuming a child of preschool age is enrolled by his or her parents at a private preschool that
satisfies the State definition, the same procedures that govern children with disabilities
parentally-placed in private elementary and secondary schools in the State would be applicable.
The child would have to be evaluated in accordance with the Part B requirements at 34 CFR
§8§300.532-300.533, subject to informed parental consent, and determined eligible in accordance
with 34 CFR §300.535. Once determined eligible, the affected LEA would offer to make FAPE
available at a public agency program or a public agency placement at a private school. In some
situations, if the parents were interested in having their child participate in the publicly available
services, the public agency could determine that the services specified in the IEP developed for
the child could be appropriately implemented in the day care setting selected by the parent at no
cost to the parents.

If the parents choose not to accept the public program or placement offered, and if the parents
enroll the child in a private preschool recognized under the State’s definition, the public agency
must include the child in the group of parentally-placed private school children with disabilities
whose needs must be considered through the consultation process at 34 CFR §300.454(a)-(b)
described earlier.

A parentally-placed private preschool-aged child with a disability who attends a program
recognized under the State definition of private school and is designated to receive services from
a public agency must have a services plan in accordance with 34 CFR §300.454(c) and §300.455
with respect to the services offered. As is true for services offered to parentally-placed private
school children with disabilities in other age groups, services offered to preschool-aged children
with disabilities may be provided on the premises of the private program, including a religious
school, to the extent consistent with law. 34 CFR §300.456(a). Children in that age group who
attend programs recognized under the State definition of private school designated to receive
services can be served through the proportionate share of available section 611 and 619 funds
that must be expended on services for this population of children. The LEA’s annual count of
parentally-placed private school children with disabilities residing in the LEA’s jurisdiction
conducted under 34 CFR §300.453(b) must include all children with disabilities who attend
private schools recognized under the State definition. However, children with disabilities
parentally-placed at private programs that do not meet the State definition of private school
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cannot receive services under Part B and cannot be included in the annual count of parentally-
placed private school children with disabilities aged 3 through 5.

Question 39: Are children with disabilities placed by their parents at private schools entitled to
a free appropriate public education at the private school?

Answer: No. Children with disabilities placed by their parents at private schools are not
entitled to a free appropriate public education (FAPE) in connection with their parental private
school placements. States receiving funds under Part B of IDEA, as a condition of receipt of
those funds, must make FAPE available to all children with disabilities residing in the State in
mandatory age ranges. 20 U.S.C. §1412(a)(1)(A); 34 CFR §300.121.. States satisfy their FAPE
obligation to their resident parentally-placed private school children with disabilities by offering
them FAPE either at a public agency or at a public agency placement at a private school.
However, LEAs generally must consider and address the needs of eligible parentally-placed
private school children with disabilities residing in their jurisdiction.

Question 40: If parents choose to enroll their child with a disability at a private school because
of their preference for the private school, are there any circumstances in which a public agency
would be required to make FAPE available to such a child in the future?

Answer: The public agency must include these children in its eligible population of parentally-
placed private school children with disabilities whose needs must be considered in accordance
with 34 CFR §§300.450-300.462 of the Part B regulations.

In addition, as is true for other children with disabilities, the public agency must evaluate every
parentally-placed private school child with a disability at least every three years in accordance
with the requirements of 34 CFR §§300.532-300.533 to determine a child’s continued eligibility
for special education and related services. If the parents -withdraw their child with a disability
from the private school placement that they have selected and return their child to the public
school, the public agency again must make FAPE available to the child either in the public
agency or a public agency placement at another public school or at a private school.

Question 41: Are there any particular qualifications that are applicable to personnel who
provide special education or related services to those parentally-placed private school children
with disabilities LEAs elect to serve?

Answer: Yes. Services provided to parentally-placed private school children with disabilities
must be provided by personnel meeting the same standards as personnel providing such services
in public schools. Funds awarded under Part B, sections 611 and 619, may be used to make
public school personnel available in other than public facilities to the extent necessary to provide
services to parentally-placed private school children with disabilities under Part B, if those
services are not normally provided by the private school. In addition, if private school personnel
provide the services that the LEA has determined it will provide to its parentally-placed private
school children with disabilities, the private school personnel must meet the same standards as



personnel providing services in public schools, must perform the services outside of his or her
regular hours of duty, and must perform the service under public supervision and control.
34 CFR §§300.455(a) and 300.460-300.461.

Question 42: How could a State educational agency monitor to ensure that parentally-placed
private school children with disabilities are being served in a manner that complies with Part B?

Answer: Each SEA must exercise general supervision over all education programs for children
with disabilities administered by public agencies in the State and must ensure that such programs
meet State education standards and Part B requirements. Accordingly, an SEA is required to
have a method of monitoring its public agencies to ensure that they are meeting the statutory and
regulatory requirements applicable to services for parentally-placed private school children with
disabilities. An SEA also would be required to ensure that those parentally-placed private school
children with disabilities whom the LEA has elected to serve are receiving special education or
related services in accordance with a services plan.

Question 43: How can representatives of parentally-placed private school children with
disabilities, including parents of these children, have input into OSEP’s reviews of States as part
of its continuing improvement monitoring process?

Answer: In monitoring each State, OSEP conducts extensive validation planning activities to
help focus its data collection on those issues that are most critical to improving compliance and
results for students with disabilities in the State. The validation planning process includes a
number of public input forums in which individuals and groups, including parents of parentally-
placed private school children with disabilities and other representatives of these children, can
provide input regarding the issues that they believe should be a focus of OSEP’s data collection
in the State. Further, as part of the monitoring process, each State establishes a steering
committee that helps the SEA conduct a self-assessment of the State’s services for children with
disabilities and provides input to OSEP. This committee may, at the State’s discretion, include
representatives of parentally-placed private school children with disabilities. Further, each State
advisory panel on the education of children with disabilities must include representatives of
parentally-placed private school children with disabilities. Among the functions of this panel are
to advise the SEA in developing corrective action plans to address findings identified in Federal
monitoring reports under Part B of the Act. Organizations or individuals that have specific
questions or concerns about services for parentally-placed private school children with
disabilities in their State should contact their local school district, State Department of Education
special education division, or the OSEP State contact for Part B in the Monitoring and State
Improvement Planning Division. A list of the OSEP State contacts can be found on the OSEP
web page at http://www.ed.gov/officesfOSERS/OSEP/state_contact_list.html

Question 44: Is home school considered a private school? What if a child is below a State’s
compulsory school age and receiving services from an unapproved or uncertified home day care
or other location strictly for child care purposes?
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Answer: Whether home schools are “private schools,” including home day care, is determined
by the State. If the State recognizes home schools or home day care as private schools, children
with disabilities in those home schools or home day care must be treated in the same way as
other parentally-placed private school children with disabilities. If the State does not recognize
home schools or home day care as private schools, children with disabilities who are home-
schooled or in home day care are still covered by the child find obligations of SEAs and LEAs,
and these agencies must ensure that home-schooled children and those in home day care who
have disabilities are located, identified, and evaluated, and that FAPE is available if their parents
choose to enroll them in public schools.

Question 45: If under State law, dual enrollment of a child in both a public agency program and
a private-school is required in order for the child to receive special education and related services
from a public agency in connection with a parental private school placement, does the parentally-
placed private school child with a disability have a right to FAPE?

Answer: The Part B regulations make clear that no parentally-placed private school child with a
disability has an individual entitlement to services. 34 CFR §300.454(a). Whether dual
enrollment alters the rights of a parentally-placed private school child with a disability under
State law is a State matter. There is nothing in Part B that would prohibit a State from requiring
dual enrollment as a condition of eligibility of a parentally-placed private school child with a
disability for services from a public agency.
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Attachment 1
Proportionate Share Calculation for
Parentally-Placed Private School Children with Disabilities

FOR FLINTSTONE SCHOOL DISTRICT:

# of eligible children in public schools = 300
# of eligible children in private schools = 20
Total # of eligible children = 320
AT DECEMBER 1 CHILD COUNT:
# of children served in public schools = 300
# of children served in private schools = 5
Total # of public & private children served = 305

Note: 305 is the number turned in to OSEP for children served with |EP or service plan.

FEDERAL FLOW-THROUGH FUNDS TO FLINTSTONE SCHOOL DISTRICT:
Total allocation to Flintstone = $152,500

FORMULA FOR CALCULATING PROPORTIONATE SHARE:

Eligible
Total X Private School
Proportionate Children
Share For = .
Private School Total Eligible
Children Total ;I'°(‘;"'tT.hr°“9h Public & Private
ocation School Children

Note: Proportionate share for parentally-placed private school children is based on total
children eligible, not children served.

FLINTSTONE SCHOOL DISTRICT OBLIGATION:

X _ 20
$152,500 320
X =  $9,531.25

(This amount must be spent for the group of
parentally-placed children in private schools)
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